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United States Court of Appeals fdr the 
District of Columbia 

i 

i 

— 

1 Municipal Court of the District of Columbia 

A11554 

i 

Thomas Fiijloramo, Plaintiff, 
vs. 

Mary Giunta, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of 'Wjashing- 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

2 Declaration . 

Filed August 13, 1935. 

_ % _ 

Thomas Filloramo, plaintiff, by his attorney Harry N. 

Battelman, sues the defendant Mary Giunta, for th^t on or 
about the 2nd, or 3rd. of June 1933, the defendant pntered 
into a contract w T ith the plaintiff whereby the plaintiff 
agreed to build and erect a brick garage for the defendant 
in the rear of 115 D Street, N. W., for which the defendant 
agreed to pay unto the plaintiff the sum of $450.00. [plus all 
costs for material furnished by the plaintiff, the consider¬ 
ation for the aforesaid contract being the mutual promises 
of the parties to this cause. 

That on or about to wit, the 5th day of June 1933, in ac¬ 
cordance with the terms of the aforesaid contract, the 
plaintiff began to build the aforesaid garage for the de¬ 
fendant ; that on or about August 7, 1933 the plaintiff com¬ 
pleted the building of the aforesaid garage; that the plain¬ 
tiff expended the sum of $200.25 for material which was 
used in building the said garage; that the plaintiff fully 
completed his part of the contract in building the garage 
satisfactorily; that the defendant accepted the garage and 
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has used same constantly and continuously, but that she has 
failed to pay unto the plaintiff the contract price of $450.00 
plus the cost of material used in building- the said garage 
in the sum of $200.25, although the plaintiff has often de¬ 
manded payment from the defendant. 

WHEREFORE, the plaintiff brings this suit and claims 
of the defendant the sum of $650.25 as the contract price, 
plus interest at the rate of 6 per cent per annum from Au¬ 
gust 7, 1933, besides costs of this suit. 

(Signed) HARRY H. BETTELMAN, 

Attorney for Plaintiff . 

3 Affidavit of Merit. 

Filed August 13, 1935. 

District of Columbia, ss: 

Thomas Filloramo, first being duly sworn according to 
law, on oath deposes and says that he is the plaintiff in the 
above-captioned cause wherein Mary Giunta is named the 
defendant; that he has personal knowledge of the facts 
hereinafter alleged and set forth, and that he has a good 
and just cause of action against the defendant as follows: 

That on to wit, about the 2nd or 3rd. day of June 1933, 
the plaintiff and defendant entered into a verbal agreement 
whereby the plaintiff was to build and erect a brick garage 
for the defendant in the rear of the premises known as 115 
D Street, N. W., for which the defendant agreed to pay 
unto the plaintiff the sum of $450.00 plus all costs for mate¬ 
rial furnished by the plaintiff; that the plaintiff on or about 
June 5, 1933, in accordance with the terms of the afore¬ 
said verbal contract, did purchase material and begin the 
erection of the garage as agreed upon between the plaintiff 
and defendant, and that on or about the 1st. week of August 
1933 the plaintiff completed the erection of the brick ga¬ 
rage, for which he spent the sum of $200.25 for material; 
that the plaintiff completed the work properly and requested 
payment from the defendant; and that although payment 
of the sum of $650.25 is overdue and numerous demands 
having been made upon the defendant for payment of said 
sum, she has not, nor has anyone for her paid the said sum 
of $650.25 nor any part thereof, although said sum is now 
justly due, owing and unpaid. 
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Wherefore, plaintiff says that the sum of $650.25 is now 
justly due and owing from the defendant exclusive 
4 of all set-offs and just grounds of defense; that the 
plaintiff claims said sum of $650.25 with interest at 
6 per cent from the 7th. day of August 1933, besides costs 
of this suit. 

(Signed) THOMAS FILLORAMO 

(Notary Seal) 

i 

Subscribed and sworn to before me this 13th day of Au¬ 
gust, 1935. 

(Signed) CHARLES N. QUIMBY £rd 

Notary Public, L D. C. 

Particulars of Demand. 

Filed August 13, 1935. ! 


To money due and owing to the plaintiff from the defen¬ 
dant under the terms of a contract as set forth in the afore¬ 
going Affidavit of Merit and Declaration, hereto attached 
and forming part hereof as follows: 

June 2nd. or 3rd. 1933—Contract price for skilled 
labor and supervision of the building of the! 

garage at 115 D Street N. W.$450.00 

June 5th. to August 7, 1933—Material furnished in 
the building of the aforesaid garage: 

June 8th—Bricks.$31.25 

June 9th—Bricks and etc. . 27.30 j 

June 8th—Cement and Mason’s Lime_ 20.651 

June 7th—Gravel and sand. 15.851 

June 13th—Bricks . 31.25 J 

June 22nd—Bricks . 31.25 j 

July 19th—Cement . 12.50 

July 19th—Gravel and Sand. 19.20 i 

July 29th—One Plate and One Angle. 11.00 200.25 

Contract price .$650.25 

Interest from August 7, 1933 at 6 per cent j 
Cost of this suit.! 


Total 


(Signed) HARRY H. BETTELMAN 

Attorney for Plaintiff. 
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5 Affidavit of Defense . 

Filed September 4, 1935. 

District of Columbia, ss: 

Mary Giunta, being first duly sworn according to law, 
on oath deposes and says that she is the person named as 
defendant in the above entitled cause, and that she has a 
good defense in the action brought by the Plaintiff, Thomas 
Filloramo, which defense is as follows: 

That the defendant denies that she entered into a verbal 
agreement with the plaintiff whereby the plaintiff was to 
build and erect a garage for the defendant in the rear of 
115 D Street, Northwest; she denies that she agreed to 
pay unto the plaintiff the sum of $450.00 for erecting said 
garage, and she denies that she agreed and promised to 
pay plaintiff for cost of material furnished by him. The 
defendant further denies that the plaintiff spent the sum 
of $200.25 for material for said garage; she denies that the 
plaintiff has demanded of her the payment of the said sums 
claimed, or any part of same; and emphatically denies that 
the said sum claimed is now justly due and owing by her 
to the plaintiff. 

As a further defense to the said claim, the defendant 
states that at the time the said garage was being erected 
by the plaintiff, she was living at 115 D Street, Northwest, 
as monthly tenant of one Dominick Anastasi, and had knowl¬ 
edge that the plaintiff was building said garage; that the 
said Dominick Anastasi left with her money to pay the 
material man for building material, when the same was 
brought to the premises of 115 D St., Northwest; that she 
did pay for the said building material with the money left 
with her by the said Dominick Anastasi. But she em¬ 
phatically denies that she ever at any time entered into an 
agreement, verbally or otherwise, with the plaintiff to have 
the said garage constructed, or that she ever agreed with 
the plaintiff, either before or after the said garage was 
erected, to pay him for the erection of same, or for 

6 material used in constructing same, and for the fore¬ 
going reasons denies that she owes the plaintiff the 

sums claimed in his suit, or any part thereof. 

[notary seal] (Signed) MARY GIUNTA. 
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Subscribed and sworn to before me this 4th day of Sep¬ 
tember, 1935. 

(Signed) JOS. L. TEMPER, 
Notary Public, D. C. 

Plea. 


Filed September 4, 1935. 

Now comes the Defendant, Mary Giunta, by her attor¬ 
ney, Jesse Lee Hall, and for plea to the declaration filed 
herein, denies that she entered into a contract with the 
plaintiff for the erection of a garage by said plaintiff in 
the rear of 115 D Street, Northwest; and denies that she 
agreed to pay therefor the sum of $450.00 plus all cost for 
material; and denies that the consideration fof the said 
contract was the mutual promises of the parties hereto. 
The defendant admits that she had knowledge that the 
plaintiff was building said garage, but denies that it was 
done by him at the instance and request of the said defen¬ 
dant ; and she denies that the plaintiff expended |he sum of 
$200.25, or any part thereof, for material for said garage; 
and she denies that she accepted the garage amji used the 
same constantly and continuously; and she denies that the 
plaintiff has demanded of her the payment of the j said sums 
set forth in the declaration. 

As a further plea to the declaration, the defen4ant states 
that at the time of the erection of said garage she was liv¬ 
ing at 115 D Street, Northwest, as monthly tenant of Domi¬ 
nick Anastasi; that the said Dominick An|astasi left 
7 with her money to pay the material man fdr building 
material for said garage when the same was brought 
to the premises of 115 D Street, N. W.; that she d!id pay for 
the said building material with the money left with her by 
the said Dominick Anastasi. She further stated that she 
has no knowledge of any contract, verbal or btherwise, 
which prompted the plaintiff to build said garage, but em¬ 
phatically states that she never at any time enterpd into an 
agreement with the plaintiff to have the said garage erected. 

WHEREFORE, the premises considered, the defendant 
pray that this suit be dismissed with cost. 

(signed) JESSE LEE HALL, 
Attorney for Defendant. 
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Order Appointing Commission to Take Deposition. 

Filed September 16, 1935. 

It appearing to the Court that one Anthony Gaetano, a 
non resident of the District of Columbia, and who is a resi¬ 
dent of New York City, in the State of New York, and that 
the testimony of the said Anthony Gaetano is material and 
essential as a witness for the plaintiff in the above-cap¬ 
tioned cause, it is by the Court this 16th day of September, 
1935, 

ADJUDGED, ORDERED AND DECREED, that a com¬ 
mission to take the deposition of the said Anthony Gaetano, 
issue to John Di Mileli of New* York City and he is hereby 
appointed to take the deposition of the said Anthony 
Gaetano in this cause. 

(Signed) ELLEN K. RAEDY, 

Justice. 

Deposition. 

In accordance with the privilege given under Section 922 
of the Code of Laws for the District of Columbia and by 
order of this Court, the plaintiff hereby respectfully sub¬ 
nets the following deposition, said deposition having 
8 been heard and the testimony taken before John Di 
Mileli, whose title is that of Commissioner and 
Christy Lattarulo, Notary Public, an uninterested party, 
and having no relationship to either of the parties in the 
above-captioned cause. 

Interrogatories. 

State of New York, 

City of New York , ss: 

Anthony Gaetano, residing at 306 East 110th Street, in 
the City of New York, in the State of New York, appearing 
as a witness in the above-captioned cause, being first duly 
sworn according to law, on oath deposes, says and answers 
the following interrogatories: 

1— Q. State your full name, residence, age and occupa¬ 
tion. A. Anthony Gaetano, 306 East 110th St. New York 
City, N. Y., aged 54, a bricklayer’s helper. 

2— Q. Do you know Thomas Filloramo? A. Yes. 
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3— Q. Do you know Mary Giunta ? A. Yes. 

4— Q. Did you know either or both of said parties in June 

of 1933? A. Yes. j 

5— Q. Were you ever employed by Thomas Filloramo, 
and if so, when, where and how long were you employed 
by him? A. Yes, about June 1933 for about six Veeks, at 
115 D Street, N. W., in Washington, D. C. 

6— Q. Were you ever employed in any capacity in the 
erection and building of a garage in the rear of tjhe prem¬ 
ises of 115 D Street, N. W., in the City of Washington, in 
the District of Columbia, and if so, state whenj and by 
whom employed? A. Yes, in June 1933, employed by 

Thomas Filloramo. 

9 7—Q. How long were you employed to work upon 

said garage? A. About six weeks. 

8—Q. Who paid your salary for your said employment 
at that time? A. Thomas Filloramo. | 

9.—Q. Do you know who was the owner of the premises 
known as 115 D Street, N. W., in June 1933? jA. Mary 


Giunta. 

10. —Q. During the course of the construction ofj the said 
garage, did you ever hear any conversation between 
Thomas Filloramo and Mary Giunta relating to jthe pay¬ 
ment of the cost of construction and materials of | said ga¬ 
rage, and if so, please state conversation that vJ)u heard 
between them. A. Some day, while I was working in the 
construction of said garage, I heard a conversationj between 
Thomas Filloramo and Mary Giunta, during which conver¬ 
sation Mary Giunta promised to pay to Thomas Filloramo 
as soon as the garage was finished the sum of Fcjur Hun¬ 
dred and more dollars. 

11. —Q. Did you ever see building material delivered to 
the said premises, and if so, to whom were they delivered? 
A. Yes, and said material was delivered to Thoinas Fil¬ 
loramo. 

12. —Q. Do you know of your own personal knowledge to 
whom the said building materials were charged and by 
whom the bills for same were paid, and if so, pleise state 
the name and details in full. A. When material was re¬ 
ceived Thomas Filloramo always signed the bills ik)r same 
and he paid for them. 
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13.—Q. Did yon ever hear Mary Giunta, during the course 
of the construction of the said garage, promise to pay to 
Thomas Filloramo any sum or sums of money for the cost 
of the construction and erection of the said garage, and if 
so, please state the amounts of money and the matters for 
which this money was to be paid. A. Yes, and she promised 
to pay over four hundred dollars, the exact amount I do not 
remember. 

14.—Q. If your general answer to question #13 

10 should be “Yes”, please state when and where these 
conversations occurred. A. In the month of June, I 

do not remember the exact day. These conversations took 
place on the job. 

15.—Q. Did you at any time hear Mary Giunta admit or 
state that she had made a contract with Thomas Filloramo 
for the Construction of the brick work of the garage, and if 
so, please state in detail conversation which you heard and 
when you heard it? A. The conversation I heard was that 
Mary Giunta told Thomas Filloramo to take the garage and 
she would pay the sum of four hundred dollars and some 
other dollars. The exact figure I do not remember. 

16—Q. Did you ever see Mary Giunta pay any moneys to 
Thomas Filloramo? A. No. 

17. —Q. Did you ever receive any money from Mary 
Giunta, and if so, state the purpose for which that money 
was given or paid to you? A. Yes, for three or four days 
work for roof of garage at two and a half dollars per day. 

18. —Q. Who paid your salary for working on the con¬ 
struction of said garage? A. Thomas Filloramo. 

19— Q. Do you know if the construction and erection of 
the brick work of this garage was fully completed, and if 
so, by whom? A. Yes it was completed by Thomas Fillo¬ 
ramo. 

20— Q. Do you know whether or not Thomas Filloramo 
agreed to install a roof of any kind upon the said garage? 
A. No. I do not know. 

21— Q. Do you know under whose direction and by whose 
authority the roof was installed, and if so, please explain 
fully? A. I so not know. 

22.—Q. Who paid for your services on the con- 

11 struction of the roof? A. Mary Giunta. 
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23— Q. Please state the names of all parties \^ho were 
engaged in the erection of the brick work in the donstruc- 
tion of the said garage. A. Myself and Thomas Fijlloramo. 

24— Q. Have you stated all that you know about the 
agreement between Thomas Filloramo and Mary Giunta 
concerning the construction of the said garage? 

A. Yes I did. j 

25— Q. Is there anything further that you can saV or add 
to what you have said concerning the construction of the 
said garage? A. No. 

his 

(Signed) ANTHONY (x) GAETANO. 

mark 

We Christy Lattarulo, notary public, N. Y. County and 
John Di Miceli do hereby certify that on this 27 day of 
September, 1935, the aforesaid Anthony Gaetano, tjhe party 
herein interrogated, personally appeared before ds on the 
27 day of September, 1935, and well and truly 4 n swered 
the foregoing interrogatories propounded to hidi in the 
presence of John Di Miceli, commissioner an4 myself 
Christy Lattarulo notary for the City of New Yoiik, in the 
State of New York, on the 27 day of September, lj935, and 
the aforegoing answers are the true answers of the said 
Anthony Gaetano. 

Wherefore, witness my hand and seal this 27th day of 
September, 1935. 

(Signed) CHRISTY LATTARULO, 
Notary Public No, 240. 
N. Y. Co. | 

Term Ex. 3-20-46. 
JOHN DI MiqELO, 
Commissioner. 

(Signed) HARRY H. BATTELMAN, 

Attorney for Plaintiff, do 

12 Cross-Interrogatories. 

State of New York, City of New York, ss: 

Anthony Gaetano, residing at 306 East 110th Street, in 
the City of New York, in the State of New York, appearing 
as a witness in the above-captioned cause, being prst duly 
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sworn according to law, on oaths deposes, says and answers 
the following cross-interrogatories: 

1. —Q. How long have you known the plaintiff, Thomas 
Filloramo! A. From the time I began work on the job. 

2. —Q. The plaintiff is a very close friend of yours, is he 
not! A. No. 

3. —Q. Didn’t Thomas Filloramo come to your home in 

New York on or about the first week in September 1935 and 

discuss the facts of this suit with vou? A. Yes. 

* 

4. —Q. Do you know Dominick Anastasi? A. No. 

5. —Q. How did you become acquainted with him! A. 

6. —Q. Mr. Gaetano, is it not a fact that you were em¬ 
ployed by Dominick Anastasi upon the recommendation of 
Thomas Filloramo to assist Thomas Filloramo in the con¬ 
struction of said garage on premises 115 D St. N. W., on 
or about June 5, 1933! A. No. I was employed by Thomas 
Filloramo. 

7. —Q. And is it not a fact that Dominick Anastasi at 
the time he employed you told you that he would give the 
money to Mary Giunta for you, and when you furnished 
her with the time you put on said construction work that 
she would pay you for the same. A. No. 

8.—Q. And were you not paid for the entire time 
13 you worked on the construction of said garage! A. 

Yes. Bv Thomas Filloramo. 

•• 

9. —Q. And Didn’t you receive money for the same di- 
rectlv from Mary Giunta! A. No. 

10. —-Q. Weren’t you present at premises 115 D Street, 
N. W., on most of the occasions when building materials 
were brought there for said garage! A. Yes. 

11. —Q. And is it not a fact that on most of these occa¬ 
sions you received the bills for said materials from the 
driver and presented them to Mary Giunta, and that Mary 
Giunta then and there in your presence paid for said ma¬ 
terials and received receipted bills for same! A. No. 

12. —Q. And didn’t Mary Giunta in your presence on sev¬ 
eral occasions pay for material brought on premises 115 D 
Street, N. W. upon presentation of bills for same by 
Thomas Filloramo and receive receipts for same! A. No. 

13. —Q. Referring to Question 10 of the interrogatories, 
if yoh heard any such conversation between the plaintiff 
and defendant relating to the cost of construction and cost 
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of materials of said garage, when did this conversation take 
place? A. I think it was at the beginning of June |l933. 

14. —Q. How long after the work had begun on feaid ga¬ 

rage when this conversation took place? A. I doj not re¬ 
member. j 

15. —Q. When did it take place? A. Beginning pf June 
1933. 

16. —Q. Who were the parties present? A. No one else 

except myself, Mary Giunta and Thomas Fi|loramo. 
14 17.—Q. How far had the work progressed) on said 

garage when you heard this conversation? A. I do 
not remember. 

18. —Q. Who helped in the construction of the roof on 
said garage? A. Five or six other men who I do not know 
beside myself. 

19. —Q. Do you know who paid the men for the work of 
constructing the roof,—if so, who? A. Mary Giunta. 

his 

(Signed) ANTHONY (X) GAETANO 

mark j 

I, Christy Lattarulo, notary public, and John Di Miceli 
do hereby certify that on this 27 day of September, 1935, the 
aforesaid Anthony Gaetano, the party herein cross inter¬ 
rogated, personally appeared before us on the 27thf day of 
September, 1935, and well and truly answered th^ afore¬ 
going cross interrogatories propounded to him in the pres¬ 
ence of Christy Lattarulo, Notary and John DiMiceli com¬ 
missioner, for the City of New York, in the State of New 
York, on the 27 day of September, 1935, and the foregoing 
answers are the true answers of the said Anthony Gaetano. 

Wherefore, witness his hand and seal this 27 day of Sep¬ 
tember, 1935. j 

(Signed) CHRISTY LATTARTjtO 

Notary public. 

N. Y. Co. #240 Term ex. 3-30-36. 

(Signed) JOHN DiMICELI 

Commissioner. 

(Signed) JESSE LEE HALL 

Attorney for Defendant. 

Re-Direct Interrogatories. 
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State of New York, 

City of New York, ss: 

Anthony Gaetano, residing at 306 East 110th. Street, in 
the City of New York, in the State of New York, appearing 
as a witness in the above-captioned cause, being first duly 
sworn according to law, on oath deposes, says and answers 
the following re-direct interrogatories: 

15 1.—Q. Is Dominick Anastasi a friend of yours? 
A. I do not know him. 

2. —Q. Did Dominick Anastasi or Mary Giunta, or both 
come to New York within the last few weeks to discuss this 
case with you, and if so, please state who came and when 
they came and what did they say to you about this case? 
A. Yes, Mary Giunta came with another man and woman, 
whom I do not know, in the month of September on a Sun¬ 
day after Filloramo had come to my house, and Mary 
Giunta asked me to be witness for her. 

i 

3. —Q. Did Dominick Anastasi or Mary Giunta, or both, 
ever offer to pay you, or ask you to change your testimony 
in this case to be favorable for them, and if so, please state 
when this occurrec? A. No. 

4. —Q. Were you ever threatened by Dominick Anastasi 
or Mary Giunta, or by both in order to force you to change 
vour testimonv? A. No. 

5. —Q. Did Mary Giunta see you in New York on Sunday, 
September 1,1935, and if so, what did she say to you about 
this case? A. It was on a Sunday in September when she 
came as I stated before and she asked me to be a witness 
for her. 

6. —Q. Did Dominick Anastasi see you in New York on 
or about September 12th or 13th, 1935, and threaten to 
cause you harm if you testified against him in this case, and 
if so, did anyone else accompany Dominick Anastasi when 
he called upon you, and if so, who was the party who ac¬ 
companied Dominick Anastasi? N. No. 

7. —Q. Who paid you for your work for the brick work 

to said garage? A. Thomas Filloramo. 

16 8.—Q. Who paid you for the work on the roof of 
the garage? A. Mary Giunta. 

9.—Q. Did you ever make an affidavit about what you 
know concerning this case, and if so, to whom did you make 
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this affidavit and when? A. Yes on August 29, jl935, to 
Thomas Filloramo. 

10.—Q. Is this affidavit which is hereby shown to! you the 
one that you made? A. Yes. 

(Affidavit Exhibit “A” shown by John DiMicelj. to An¬ 
thony Gaetano.) 

his 

(Signed) ANTHONY (X) GAETANO 

mark j 

We, Christy Lattarulo, Notary and John DiMiceJi, Com¬ 
missioner, do hereby certify that on this 27 day of (Septem¬ 
ber, 1935, the aforesaid Anthony Gaetano, the party herein 
re-direct interrogated, personally appeared beforp us on 
the 27 day of September 1935, and well and truly ahswered 
the aforegoing re-direct interrogatories propounded to him 
in the presence of Christy Lattaralo, Notary and John Di- 
Micely Commissioner for the city of New York, in tljie State 
of New York, on the 27 day of September 1935, ^nd the 
aforegoing answers are the true answers of the said 
Anthony Gaetano. 

Wherefore, witness our hand and seal this 27 day of Sep¬ 
tember 1935. 

(Signed) CHRISTY LATTARULO 

Notary public 

N. Y. Co. #240, Term Ex. 3-30-36. 

“ JOHN DiMICELI 

Commissioner. 

(Notary Seal) j 

Memorandum of Dates Set for Trial and Continuances. 

Oct. 10,1935, contd October 18-P 

Oct. IS, 1935, Contd October 23-Ct. 

Oct. 25, 1935, Contd Nov. 1, 1935, ct. j 

Finding for Defendant. 

Mins. 90, p. 246, 

Nov. 1, 1935: 

Come now the parties hereto and thereuppn this 
17 cause being heard and submitted the court finds m 
favor of the defendant. 
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Motion for New Trial. 

Filed November 4,1935 

Now comes Thomas Filloramo, plaintiff in the above-en¬ 
titled cause by Harry H. Bettelman, his attorney, and 
moves th^ Court to vacate and set aside the trial finding 
herein rendered and grant a new trial of the said cause. 

And for grounds of this motion, the said plaintiff assigns 
the following: 

1. That the trial finding is contrary to the evidence. 

2. That the trial finding is contrary to the weight of the 
evidence. 

3. That the court erred in its ruling upon the admission 
and exclusion of evidence, which rulings were duly excepted 
to at the trial. 

4. That the trial finding is contrary to the law. 

5. That the trial court on October 25, 1935 found in favor 
of the defendant without the submission of any further 
evidence by the defendant, which is contrary to the law. 

6. That the trial court found in favor of the plaintiff on 
the 25th day of October, 1935 and continued the cause until 
November 1, for the production of additional testimony by 
the defendant which is contrary to the law. 

7. That the trial court erred in reversing its finding of 
November 1st in favor of the defendant after it had found 
in favor of the plaintiff on October 25th. 

8. Newly discovered evidence in behalf of the plaintiff 
unknown to the plaintiff before or at the time of trial. 

(Signed) HARRY H. BETTELMAN 

Attorney for Plaintiff. 

18 Affidavits in Support of Motion for New Trial. 

Filed November 14, 1935. 

State of New York, 

County of Kings, City of New York, ss: 

I, Leo Pecoraro, of 512 Henry Street, Bourhgh of Brook¬ 
lyn, City and State of New York, County of Kings, do here¬ 
by make the following statement of my own free will and 
accord : 

In June, 1934, I came to Washington with Peter Criaco 
and we went to work at Fort Humphreys, Virginia. Thomas 
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Filloramo and his brother worked with us. The fallowing 
week a friend of mine by the name Frank Marzo cakne from 
Brooklyn, New York and he went to work with us, too. All 
of us used to come to Washington every night and | Thomas 
Filloramo on one night introduced us to Mary Giijmta and 
Dominick Anastasi who lived just a few doors down the 
street from Thomas Filloramo, and we all becaine good 
friends. One evening while I, Peter Criaco, and Frank 
Marzo were visiting Mary Giunta and Dominick Anastasi 
in June of 1934, Dominick Anastasi told us how good 
Thomas Filloramo had been to Mary Giunta when he built 
a garage for her in 1933 and that he was still waiting to get 
paid. Dominick Anastasi compared the friendship jof Fillo¬ 
ramo to that of his son Guiseppe Anastasi who placed a 
mechanic’s lien on the house of Mary Giunta aftei* he had 
done some work on the house, but that Filloramo didn’t do 
anything about it and was still waiting to get paid. Domi¬ 
nick Anastasi said that if he hadn’t lost all his money in 
business, he would have paid Filloramo for Maryf Giunta. 

That same night Mary Giunta told us how nice F illoramo 
had been to her and that she had known him for many years, 
and that she also knew his father, and that they were all 
the best of friends. She told us how Thomas had built the 
garage in 1933 for her and that she hadn’t beep able to 
pay him yet the $450.00 for building the garage ^nd also 
for the material for the garage which he had botight for 
her. She said that that showed how good Filloramo 
19 was to her, and that nobody else would have done 
anything like that for her. She complaiped very 
much about Dominick Anastasi’s son because he had placed 
a mechanic’s lien against her and his father for work he did. 
She said that she would pay Thomas if it took her till her 
dying day to do it and that she never would forget such 
friendship as his. Both Anastasi and Mary Giunta said 
that Thomas was their best friend and that he had saved 
them a whole lot of money and that instead of the garage 
only costing Mary Giunta $450.00 plus the cost of jmaterial 
it would have cost her about $600.00 for the labor alone if 
it hadn’t been for Tom doing the work. 

WHEREFORE, witness my hand and seal this| 7th day 
of November 1935. 

(Signed) LEO PECORARO 
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Subscribed and sworn to before me this 7th day of No¬ 
vember, 1935. 


(Notary Seal) 


(Signed) VINCENT BUONO 

Notary Public , 
Kings Co. #143. 


State of New York, 

County of Kings , City of New York , ss: 

I, Peter Criaco, of 512 Henry Street, Brooklyn, New York 
do hereby make the following statement of my own free 
will and accord:— 

I came to Washington with Leo Pecoraro in June 1934 to 
go to work at Fort Humphreys, Virginia, and a week later 
Frank Marzo came from Brooklyn, New York to work with 
us at Fort Humphreys. We met Thomas Filloramo and his 
brother there and all of us used to come to Washington 
every night. A little while after that Thomas Filloramo 
took us over to the house of Mary Giunta who lived down 
the street from him, and introduced us to Mary 
20 Giunta and Dominick Anastasi and we became good 

i - 

friends. One night while we were visiting Mary 
Giunta and Dominick Anastasi, they told us that Thomas 
Filloramo was their best friend and that his father was a 

i 

good friend of theirs, too. They told us that they had known 
Filloramo for a great many years and that he had built a 
garage for Mary Giunta in 1933 and that it was a wonder¬ 
ful garage. Dominick Anastasi said that he would have 
paid Filloramo himself, but that he lost all his money in 
some business. Mary Giunta said that Thomas had done the 
work very cheap and that he only charged her $450.00 for 
the labor and that somebody else would have charged her 
more money. She said Thomas had shown her how good 
a friend he was to her by waiting so long for the money, but 
that Anastasi’s son had put a mechanic’s lien on the house 
against her and Dominick Anastasi. She said that her 
biggest worry was that she hadn’t been able to pay Thomas 
the money yet, and that she would pay him if it was the last 
thing she did. 

Wherefore, I hereunto affix my hand and seal this 7th day 
of November 1935. 


(Signed) PETER CRIOCO. 
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Subscribed and sworn to before me this 7th day of No¬ 
vember, 1935. 

(Notary Seal) FRANCESCO MIRRA, 

Notary Public #7066, 
Kings Co. Comm. Ex. Mch. 30,! 1937. 

| 

State of New York, 

City of New York , County of Kings , ss: 

I, Frank Marzo, of 531 Central Avenue in the ^orough 
of Brooklyn, County of Kings, City and State of Netw York, 
do hereby make the following statement of my own free 
will and accord:— 

I went to Fort Humphreys, Virginia, in June 1934 to meet 
Peter Criaco and Leo Pecoraro to go to work with 
21 them. There I met Thomas Filloramo and his 
brother. One night he introduced us to Maryj Giunta 
and Domenick Anastasi. They lived right down th^ street 
from him. We used to visit them a lot. One night ydien we 
were in Mary Giunta’s house, she told us how good i friend 
Thomas Filloramo was to her and Dominick Anastjasi and 
that they had known him and his father for a lopg time. 
She told us that Filloramo had built a garage for her in 
1933 and that he had saved her a lot of money because he 
only charged her $450.00 for the labor. She said that she 
was very sorry that she hadn’t paid him but she vfould if 
it took her the rest of her life. Then she told us ho^V Dom¬ 
inick Anastasi’s son had put a lien against the hopse be¬ 
cause she didn’t pay right away after he did somb work 
there. 

Wherefore, I hereunto affix my hand and seal this 7th 
day of November 1935. 

(Signed) FRANK MA^ZO. 

Subscribed and sworn to before me this 7th day jof No¬ 
vember, 1935. 

(Notary Seal) 

(Signed) MARTIN LEVjY, 
Notary Public Kings County 
No. 182-Reg. No. 621e j 
Comm. Ex. Mch. 30,1936. 
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Memorandumi Overruling Motion for New Trial and 

Judgment for Defendant. 

Mins. 90, p. 267, 

November 14, 1935: 

Upon consideration of plaintiff’s motion for a new trial 
in this cause, it is ordered that said motion be and the same 
is hereby overruled. 

Further, it appearing under Rule of Court that judg¬ 
ment on the finding in this cause should be entered, it is so 
ordered. Wherefore, it is considered that plaintiff take 
nothing by this action, defendant go hence without 

22 day, be for nothing held and recover of plaintiff her 
costs of defense. 

i 

Memo: Writ of Error Issued. 

Writ of Error allowed by Court of Appeals for the Dis¬ 
trict of Columbia the 13th day of December, 1935. 

Bill of Exceptions Submitted. 

M. 90, p. 402, Jan. 28, 1936. 

Come now the parties hereto, by their respective attor¬ 
neys of record. Wherefore, the bill of exceptions taken at 
the trial of this cause is submitted to the court to be settled. 

Bill of Exceptions Signed. 

Mins. 90, p. 484, 

March 11, 1936. 

The court having this day signed the bill of exceptions 
taken at the trial of this cause, and heretofore submitted, 
now hereby orders the same of record nunc pro tunc. 

23 In the Municipal Court of the District of Columbia. 

No. A-11,554. 

Thomas Filloramo, Plaintiff, 

vs. 

Mary Giunta, Defendant. 

Bill of Exceptions. 

Be it remembered that in the Municipal Court of the Dis¬ 
trict of Columbia, holding a Law' Court, on to wit, the 18th., 


i 
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23 rd. and 25th. days of October and the 1st. day oj: Novem¬ 
ber, 1935, the above-cause came on for a hearing on the 
merits before Judge Robert A. Mattingly without a jury, 
and being present on behalf of the plaintiff, Thomas Fill- 
oramo, was Harry H. Bettelman, his counsel; and on behalf 
of the defendant Mary Giunta, there appeared Jesse Lee 
Hall, her counsel. 

Thereupon and thereby, the plaintiff, Thomas ifilloramo, 
to maintain the issues on his part testified in substance as 
follows: That he entered into a verbal contract wii;h the de¬ 
fendant, on or about the first of June, 1933, tb erect a 
garage for the defendant in the rear of the premises known 
as 115 D Street, Northwest, for the sum of Four Hundred 
Fifty Dollars ($450.00) for his labor, and the defendant 
was to pay to the plaintiff all moneys expended by him for 
material used in the erection of the said garage; that plain¬ 
tiff erected said garage and expended the sum of Tpwo Hun¬ 
dred Dollars and Twenty-five cents ($200.25) forj material 
for the defendant; that he completed the work ^bout the 
first week of August, 1933; that the defendant lias never 
paid him any money at all. 

Thereupon, to maintain the issues on his part joined, the 
plaintiff called numerous other witnesses, among \|hom was 
the plaintiff’s mother-in-law, Mary Scaldaferri, yho testi¬ 
fied on direct examination in sustance that the defendant 
in June 1933, while the witness was visiting her j told the 
witness that the plaintiff was building the garag^ for her 
and that he was only charging her $450.0() for his 

24 labor, which did not include the installation of the 
roof, and that she, the defendant, was to pay the 

plaintiff for all building materials furnished and paid for 
by the plaintiff; that after the plaintiff married the wit¬ 
ness’ daughter in 1934 the defendant used to vi^it at the 
witness’ home and she said then that she was going to pay 
the plaintiff. | 

Thereupon, to further maintain the issues on his part 
joined, the plaintiff called his wife, Eleanor Fillor^mo, who 
testified in substance as follows: That she had a Conversa¬ 
tion with the defendant in August 1934, and another in May 
1935, in which the defendant told the witness that tjhe plain¬ 
tiff built the garage for her and expressed her regret at not 
being able to pay the plaintiff the $450.00 that $he owed 
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him for his labor in constructing the garage and the money 
he had spent for building material for same. 

Whereupon, the defendant, Mary Giunta, to maintain the 
issues on her part joined, called numerous witnesses, in¬ 
cluding herself, and adduced testimony tending to disprove 
that she made any agreement with the plaintiff for the erec¬ 
tion of the garage, or the payment therefor, or the payment 
of materials furnished or used in the construction of same, 
or that she promised either before, during, or after the con¬ 
struction of said garage to pay him for his labor or for 
materials. The testimony further adduced by the defense 
tended to show that one Dominick Anastasi and the plain¬ 
tiff entered into an agreement for the construction of the 
said garage, which was done by the plaintiff for and on 
behalf of the said Dominick Anastasi, and that Dominick 
Anastasi paid for all the building material which went into 
the construction of said garage and received receipted bills 
therefor. 

Whereupon, to further maintain the issues on her part 
joined, the defendant, being first duly sworn, testified on 
her own behalf in substance as follows: That she rented 
premises 115 D Street, N. W. from Dominick Anastasi, 
whom she had known as a friend for a number of years, 
and moved there about a week before the beginning of con¬ 
struction of the garage by plaintiff; that she had no knowl¬ 
edge that the garage was to be built on 115 D Street N. W. 
until after she moved to that address, that then Dominick 
Anastasi asked the defendant if she would pay the 
25 material men for the building material when the 
same was brought to the premises, and also pay the 
laborers assisting the plaintiff, if he, Mr. Anastasi, left the 
money with her for that purpose, which she agreed to do; 
that pursuant to said agreement Mr. Anastasi left with 
her various sums of money, cash, to pay for the building 
material and the helpers assisting plaintiff, and that she 
did pay for the said material as it was brought to 115 D 
Street, N. W. and the laborers and received C.O.D. bills at 
the time of said payments; that on several occasions, when 
Mr. Anastasi did not have the cash he gave checks to her 
on his deposit account, and she went to the bank and drew 
the money for him. At this point the Court, “Sua Spont”, 
inquired of the defendant if she had the checks and if she 
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could produce them in Court, to which inquiry tlje defen¬ 
dant said she did not have them but would inquire of the 
bank if it had them and would try to produce them in Court. 

Whereupon, to further maintain the issues on her part 
joined, the defendant called Dominick Anastasi who testi¬ 
fied, among other things, in substance as follows: That he 
made arrangements with the plaintiff for the plaintiff to 
construct a garage for him on premises 115 D Street, N. W., 
that at that time the plaintiff was doing some other building 
or altering work for him at his lunch room at 1324—4J4 
Street, S. W.; that he could not be at 115 D Street, when 
the building material was brought there and requested the 
defendant, Mary Giunta, who was renting from him 115 
D Street, and living there at the time, if she would j pay for 
the building material for the garage when the salme was 
hauled there and also pay the helpers assisting thle plain¬ 
tiff, if he left the money with her for that purpose; ^hat the 
defendant agreed to do this; that he did leave vfith her 
various sums of cash and told the defendant to be sure to 
get the receipted bills for the materials when she paid 
them; that on several occasions when he did not have the 
cash he filled out slips on his account at the Buildjng and 
Loan Association, and gave them to the defendant Mary 
Giunta, for the purpose of cashing them; that he always 
withdrew large amounts so that he would have it cjn hand 
to pay for the material as it came in and to pay the lhborers 
and when each withdrawal was used up he would n^ake an¬ 
other. Dominick Anastasi, further testified that he ^nd the 
plaintiff had been very good friends for manv years 
26 and that he had done many favors for the plaintiff, 
that he had given him board and lodging free of 
charge for six or seven weeks, and had given him tw(o valu¬ 
able bird-dogs; that the plaintiff persuaded him to have the 
garage built at 115 D Street, that he, the plaintiff, would do 
the vrork for nothing and that all the witness would have 
to pay for was the building material and laborer assisting 
the plaintiff and that the whole thing should not stafid him, 
the witness, over $300. 

Whereupon, to further maintain the issues on her part 
joined, the defendant called Grace Martino, who whs ten¬ 
ant, renting the second floor of 115 D Street, who testified 
in substance that she visited the defendant on the fir^t floor 
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very often; that she saw Dominick Anastasi on several 
occasions give defendant what the witness called checks; 
that she saw building material hauled on the premises, and 
that she saw the plaintiff and the plaintiff’s helper, Tony, 
on several occasions bring the bills for the building ma¬ 
terial to the back door and give them to the defendant and 
saw the defendant give them money for same. 

At the conclusion of the plaintiff’s opening argument on 
the 25th day of October, 1935, after the taking of the testi- 
monv, the Trial Court intimated that the defendant had 
made the contract with the plaintiff and was responsible 
therefor, but that the Court was undecided as to the amount 
to award the plaintiff for the material furnished by the 
plaintiff. Whereupon defendant offered to introduce in 
evidence withdrawal slips of Dominick Anastasi for the 
purpose of proving payment for the material furnished by 
the plaintiff. Whereupon the Court stated that such would 
be received in evidence provided it could reasonably show 
payment by the defendant, and the cause was continued 
until November 1, 1935 for that purpose, at which time the 
cause came on again to be heard. 

Whereupon an employee of the Perpetual Building Asso¬ 
ciation took the stand and testified as follows: That the 
withdrawal slips were issued by Dominick Anatasi upon his 
bank account to the defendant and that said withdrawal 
slips were endorsed by the defendant showing that she had 
received the money from the Building Association; 
27 when asked if he had any slips dated in the months of 
June, July or August, 1933, he produced one for June 
15, 1933 showing a withdrawal for the sum of $1509.00. one 
for June 28, 1933 for the sum of $500.00, one for July 10, 
1933 for the sum of $200.00, one for July 20, 1933 for the 
sum of $300.00, one for July 28,1933 for the sum of $200.00, 
one for August 2, 1933 for the sum of $150.00, one for 
August 17, 1933 for the sum of $50.00, one for August 21, 
1933 for the sum of $100.00, one for August 25, 1933 for the 
sum of $100.00 and one for August 31, 1933 for the sum of 
$50.00, all of the said withdrawal slips were indorsed by 
Mary Giunta with the exception of the one dated August 
25, 1933; that there was nothing else upon the face of the 
withdrawal slips showing for what purpose the money had 
been withdrawn; that the withdrawal slips in various 
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amounts were dated from the early part of January, 1933 
until about the first of September, 1933. 

Prior to the attempted introduction of the aforesaid tes¬ 
timony and withdrawal slips in evidence by the defendant, 
counsel for plaintiff, Harry H. Bettelman, after examining 
the withdrawal slips, objected to their admission jin evi¬ 
dence on the grounds that said slips merely showed that 
they were made payable by Dominick Anastasi to Mary 
Giunta (the defendant) for various sums of monky over 
various periods of time, and that the dates and aimounts 
of said withdrawal slips did not in any way correspond to 
the amounts and dates claimed by the plaintiff in fyis Par¬ 
ticulars of Demand and Declaration and that said with¬ 
drawal slips did not show what the defendant did \|ith the 
money, and that such testimony was too remote, irrelevant 
and immaterial and that no reasonable inference could be 
drawn from such evidence. 

Judge Robert A. Mattingly, sitting as the trier of the 
facts and law did thereupon overrule the objection of 
Harry H. Bettelman, counsel for plaintiff, and admitted the 
said withdrawal slips in evidence, to which counsel for 
pliantiff noted an exception. 

Whereupon counsel for defendant and plaintiff concluded 
their argument of the cause, and the Court thereupon ren¬ 
dered its finding in favor of the defendant on thq entire 
cause, to which counsel for plaintiff noted an exception. 

Whereupon on November 4, 1935, the plaintiff 
28 filed a motion for a new trial and as grounds there¬ 
for, listed the errors of law of the Trial Court in re¬ 
ceiving in evidence the withdrawal slips produced |by the 
defendant, and newly discovered material and relevant 
evidence. 

The hearing on the motion for a new trial came ojn to be 
heard on the 14th day of November, 1935 and the afljidavits 
of the newly discovered witnesses were produced ifi open 
court, said witnesses being residents of New York City; 
and the errors of the Court in admitting in evidence the 
withdrawal slips w^ere argued to the Court by counsel for 
the plaintiff as grounds for new trial. The Court overruled 
the motion to which counsel for plaintiff noted an excep¬ 
tion, and judgment for the defendant was thereupon en- 
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tered in the said cause on the 14th day of November, 1935, 
to which counsel for plaintiff noted an exception. 

Judge Mattingly granted all of the aforesaid exceptions 
noted by counsel for the plaintiff. 

And thereupon, and as all of said exceptions were duly 
ordered and allowed as aforesaid, and duly entered upon 
the minutes of the Court, before the entry of the finding, 
and because the matters and things hereinbefore recited 
are not matters of record, in order to make the same part 
of the record herein, it is hereby ordered so that the plain¬ 
tiff may have the case reviewed on appeal, the plaintiff by 
his attorney, moves this Court to sign and seal this, his 
Bill of Exceptions, to have the same force and effect as 
if each and every one of said exceptions had been sep¬ 
arately signed and sealed, which motion is granted by the 
Court; and thereupon the plaintiff tenders this, his Bill of 
Exceptions, and requests the Court to sign and seal the 
same, which is accordingly done, now for then this 11th 
day of March, 1936. 

1 ROBT. E. MATTINGLY, 

Judge. 

Service of copy of Bill of Exceptions acknowledged this 
11th day of March, 1936, agreed and settled. 

JESSE LEE HALL, 

I y 

Attorney for Defendant. 

by G. H. Tepper. 

29 Assignment of Errors. 

Filed January 28, 1936. 

Comes now the plaintiff, Thomas Filloramo, by counsel and 
assigns as errors committed by the Trial Court the follow¬ 
ing : 

1. In receiving in evidence the -withdrawal slips issued 
by a third party upon a bank payable to the order of the 
defendant, to prove payment by the defendant for materials 
supplied by the plaintiff. 

2. In finding for the defendant based upon the evidence 
of the withdrawal slips. 

3. In inferring from the withdrawal slips issued by a 
third party that the defendant paid for the materials sup¬ 
plied by the plaintiff. 
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4. In rendering its opinion in favor of the plaiijtiff and 
then finding for the defendant based upon the inference 
drawn from the reception in evidence of the withdrawal 
slips issued by a third party. 

5. In denying the plaintiffs motion for a new trial based 

upon newly discovered material and relevant evidence and 
errors of law committed by the Trial Court. j 

(Signed) HARRY H. BETTELMAN, 

Attorney for Plaintiff. 

1 i 

Designation of Record. 

Filed January 10, 1936. j 

The plaintiff designates to constitute this record on a 
Writ of Error heretofore granted in the above-pntitled 
cause, the following: 

1. Declaration, Affidavit of Merit and Bill jof Par- 
30 ticulars. 

2. The Affidavit of Defense, and the Plea. 

3. Commission to take deposition. 

4. The deposition. 

5. Memorandum of trial on October 18, 1935; Continu¬ 
ance to October 23, 1935 for further hearing; continuance 
to October 25, 1935 for further hearing; and continuance to 
November 1, 1935 for further hearing. 

6. Finding for defendant. 

7. Motion for new trial. j 

8. Affidavits in support of motion for new trial. 

9. Memorandum of overruling of motion for new trial. 

10. Judgment on verdict for defendant. 

11. I 

12. Memorandum of granting of writ of Error. 

13. Bill of Exceptions filed, submitted and approved. 

14. Assignment of Errors. 

15. This designation. 

16. Motion extending time to file transcript. 

(Signed) HARRY H. BETTELMAN 

Attorney for Plaintiff. 

Service accepted: 

(Signed) JESSE LEE HALL, 

Attorney for Defendant 1-8-36. 
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31 Motion to Extend Time to File Transcript of Record 

Filed April 2, 1936. 

Now comes the plaintiff in the above-entitled cause and 
moves the court to extend the time in which to file the tran¬ 
script of the record in the United States Court of Appeals 
for the District of Columbia until the 11th day of April, 
1936, and for grounds therefor, advance to the Court as 
follows : 

1. That the clerk of the Municipal Court, Mr. Clements, 
who is in charge of the preparation of the transcript of 
records, has been unusually occupied with pressing and 
urgent business of this Court, and has therefore been un¬ 
able to prepare the transcript of record in the above-en¬ 
titled cause within the time prescribed by Court. 

2. It is upon the request of Mr. Clements that this mo¬ 
tion is being presented to the Court. 

(Signed) HARRY H. BETTELMAN 

Attorney for Plaintiff. 

Upon consideration of the aforegoing Motion it is this 
2nd day of April, 1936, 

ORDERED, that the time in which to file the transcript 
of record in the above-entitled cause in the United States 
Court of Appeals for the District of Columbia be, and the 
same is hereby extended to and including the 11th. day of 
April, 1936. 

(Signed) ROBERT E. MATTINGLY 

Justice. 


32 United States of America, ss: 

The President of the United States, 

To the Honorable Robert Mattingly, Judge of the Munic¬ 
ipal Court of the District of Columbia, 

Greeting: 

BECAUSE in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Thomas Filloramo, 
Plaintiff, and Mary Giunta, Defendant, A-11,554, a mani- 
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fest error hath happened, to the great damage of j the said 
Plaintiff as by his complaint appears. We being will¬ 
ing that error, if any hath been, should be duly cor¬ 
rected, and full and speedy justice done to th^ parties 
aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Unitep. States 
Court of Appeals for the District of Columbia, [together 
with this writ, so that you have the same in the sa^d Court 
of Appeals, at Washington, within 20 days from the settl¬ 
ing of the bill of exceptions, or within such additional time 
after the expiration of the 20 days as the court be^ow or a 
judge thereof for sufficient cause shall allow; thatj the rec¬ 
ord and proceedings aforesaid being inspected, fhe said 
Court of Appeals may cause further to be done therein to 
correct that error, what of right and according to the laws 
and customs of the United States should be done.! 

WITNESS the Honorable George E. Martin, Chief Jus¬ 
tice of the said Court of Appeals, the 13th day of Decem¬ 
ber, in the year of our Lord one thousand nine hundred 
and thirty-five. 

HENRY W. HODGES j 

(Seal) Clerk of the United States §ourt of 

Appeals for the District of Columbia. 

Allowed by 

JOSIAH A. VAN ORSDEL, j 

Associate Justice of the United States 

* 

Court of Appeals for the District of Columbia. 

Form No. 1 U. S. Government Printing Office: 19314 76239 

Endorsed: Filed Dec. 13,1935, Municipal Court, District 
of Columbia. 

I 

A11554 

33 Municipal Court of the District of Columbia 

| 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pagejs, num- 
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bered from 1 to 32, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. A11554, wherein Thomas Filloramo 
is plaintiff and Mary Giunta is defendant, as the same that 
remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 9th day of April, 1936. 

BLANCHE NEFF 

Clerk. 

(Seal Municipal Court District of Columbia) 

Endorsed on cover: Municipal Court, District of Colum¬ 
bia. No. 6688. Thomas Filloramo, Plaintiff in Error, vs. 
Mary Giunta. Filed Apr. 9—1936, United States Court of 
Appeals for the District of Columbia. Moncure Burke, 
Clerk. 
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UNITED STATES COURT OF APPEALS ; FOR 
THE DISTRICT OF COLUMBIA. 

i 

i 

i 

No. 6688. 

THOMAS FILLORAMO, Plaintiff in Erhor, 

vs. 

MARY GIUNTA, Defendant in Error. 

BRIEF FOR PLAINTIFF IN ERROR. 

Statement of Case. 

This is a writ of error to a judgment of the Municipal 
Court for a judgment in favor of the defendant in ^rror 
(Rec. p. 18) in an action brought by the plaintiff in 
error for labor and materials furnished to the defend¬ 
ant in error (Rec. pp. 1, 2 and 3). The defendant in 
error by her Pleas (Rec. p. 5) denied that she wis in¬ 
debted in the sum of $450.00 for labor and $200.25 for 
material to the plaintiff in error. 

An abundance of evidence was adduced at the trial 

i 

of the cause and on October 25, 1935, after the taking 

i 

of the testimony and at the conclusion of the plaintiff’s 
opening argument thereafter the Trial Court intinjiated 
that it was of the opinion that the defendant had jnade 
the contract with the plaintiff and was liable therefor 
but that the Court was undecided as to the amount to 
award the plaintiff for the material furnished by! him 
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to defendant (Bee. p. 22). Thereupon, after the case 
had been closed, the defendant offered to introduce in 
evidence bank withdrawal slips of one Dominick 
Anastasi, a stranger to the action, for the purpose of 
proving payment by the defendant for the material 
furnished by the plaintiff (Rec. p. 22), to which the 
plaintiff objected on the grounds that such evidence 
was too remote, irrelevant and immaterial and that it 
did not in any vray show payment by the defendant for 
the material furnished (Rec. p. 23), which objection 
was overruled, to which an exception was noted (Rec. 
p. 23). 

After the evidence of the bank withdrawal slips of 
Dominick Anastasi, who was a stranger to the action, 
had been admitted in evidence, the said withdrawal 
slips having been issued from January to September, 
1933, none of which corresponded in dates and amounts 
with the claim of the plaintiff (Rec. p. 22), the Court 
found for the defendant on the entire cause, to which 
the plaintiff noted an exception (Rec. p. 23), this oc¬ 
curred on November 1, 1935. 

On November 4,1935, the plaintiff filed a motion for 

i 

a new trial and as grounds therefor, listed the errors 
of law of the Trial Court in receiving in evidence the 
withdrawal slips produced by the defendant, and newly 
discovered material and relevant evidence (Rec. p. 14), 
the same being supported by affidavits filed on Novem¬ 
ber 14,1935 (Rec. pp. 14,15,16 and 17). On November 
14, 1935, the motion for a new trial was argued (Rec. 
p. 23), and the motion was overruled by the Court 
(Rec. p. 23), and judgment entered for the defendant 
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(Rec. p. 18). From that judgment, an application for 
a Writ of Error was made to this Court which was al¬ 
lowed on December 13, 1935 (Rec. p. 18). 

Assignment oi Etnot, 

Plaintiff in error made the following assignment of 
errors: 

1. In receiving in evidence the withdrawal slips 
issued by a third party upon a bank payable to the 
order of the defendant, to prove payment by the de¬ 
fendant for materials supplied by the plaintiff. 

2. In finding for the defendant based upon th^ evi¬ 
dence of the withdrawal slips. 

3. In inferring from the withdrawal slips issued by 
a third party that the defendant paid for the materials 
supplied by the plaintiff. 

4. In rendering its opinion in favor of the plaintiff 
and then finding for the defendant based upon tHe in¬ 
ference drawn from the reception in evidence ot the 
withdrawal slips issued by a third party. 

5. In denying the plaintiff’s motion for a new trial 
based upon newly discovered material and relevant 
evidence and errors of law committed by the fTrial 
Court. 

i 

The case naturally divides itself into the following: 

Points and Authorities. 

I. Alleged evidence of payment. 

II. Prejudicial, misleading and confusing evidence, 
m. Newly discovered evidence as basis for new trial. 
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ARGUMENT. 

I. Alleged evidence of payment. 

The evidence offered by the defendant in error of 
the withdrawal slips of Dominick Anastasi, a stranger 
to the cause, should not have been received in evidence 
for the purpose of proving payment by the defendant 
to the plaintiff because the defense of payment was not 
material to the issue in the case. The defendant in 
error failed to plead the defense of payment and was 
therefore barred from introducing evidence of pay¬ 
ment The law is well settled on this subject and it is 
believed unnecessary to cite any authorities in support 
thereof. However the following authorities will bear 
out the contention that evidence to be relevant must 
bear on the issue between the parties: Kahala vs. 
Aldrich (169 At. 291,112 N. J. Law 18, Aff. (Sup.) 167 
At. 772, 11 N. J. Misc. 680). The admissibility of evi¬ 
dence depends on sound legal principles and not on 
discretion of Trial Court. This was held in 1935 by the 
Court of Appeals of Virginia in the case of Crowsan 
vs. Swan (179 S. E. 898). 

Receipt of money by the defendant from a third 
party cannot be introduced in evidence for the purpose 
of showing payment by the defendant to the plaintiff, 
especially where the plaintiff is not a party to the 
transaction between the defendant and a third party. 
In the case of Good v. Dyer (137 Va. 114,119 S. E. 277) 
decided by the Supreme Court of Appeals of Virginia 
in 1923, where in an action on a note claimed to have 
been given by a decedent for board and care, the de¬ 
fendant offered in evidence a bank’s memorandum of 
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decedent’s bank account showing only the dates the 
checks were paid and their amounts, for the purpose 
of showing that the decedent paid board after giying 
the note, to which offer of evidence the plaintiff] ob¬ 
jected and the lower Court sustained, the Supreme 
Court of Appeals of Virginia on appeal said as follows: 

“This evidence was sought to be introduced as 
tending to show that $30.00 board for the month 
of January, 1922 (being the rate of monthly board 
the decedent paid the plaintiff prior to the dalje of 
the note sued on), was paid to the plaintiff by the 
decedent after the note sued on ^was given. iBut 
there are four of the items of $15.00 checks paid 
in January, 1922, which appears on this statement 
and there is nothing on the statement to show! the 
dates the checks were given or for wffiat they were 
given; merely the amounts of the checks andjthe 
dates of their payment by the bank. So that ;t is 
evident that this memorandum could have had no 
probative value before the jury, and was more 
likely to mislead than to have been helpful to thjem. 
Therefore this evidence was properly excluded ^nd 
the case is hereby affirmed. ’ ’ 

So in the case at bar, the only purpose that the with¬ 
drawal slips could serve in evidence would be to show 

that the defendant received sums of monev from a 

•> 

third party. Those withdrawal slips merely showed on 
their faces the amounts, the dates and the indorsement 
of the defendant. There was nothing on the slips to 
show for what purpose they were drawn and there ^as 
nothing to show that the money obtained through the 
use of the withdrawal slips was paid to the plaintiff. 
The withdrawal slips speak for themselves the shnie 
as receipts do and therefore only show the receipt of 
money by the defendant from Anastasi, a third pailty. 
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In the case of James Abrams, Plaintiff in Error, v. 
Benjamin E. Taylor, Defendant in Error, decided by 
the Court of Appeals of Illinois and reported in (21 
Ill. 102) the Court stated as follows: 

‘‘ This was an action of debt instituted by appel¬ 
lee against appellant on a receipt of which this is 
a copy: ‘Received of B. E. Taylor, 1071 Bushels 
corn, 25 cts. per B. $267.75. Naples, March 20, 
1852, J. Abrams.’ * * * By consent there was 
a trial by the Court * * , and on the trial appel¬ 
lee read in evidence the receipt, and a note for 
$43.12 dated Jan., 1851, due at one day, given by 
appellee to appellant, wfith two credits endorsed, 
amounting together to the sum of $12.40, with some 
figures on both the note and receipt. Upon this 
evidence the court found for the appellee, and 
rendered judgment for $233.43 debt, and $84.03 
damages against appellant, for which he appeals 
to this court. 

* * * as the receipt itself is perfectly equivo¬ 
cal, and from the mere reading of it, no one could 
say whether the provisions were received to go on 
account held by the defendant against plaintiff; or 
whether the defendant meant only to acknowledge 
that though the provisions were received * * * 
for safe keeping. So in the case under considera¬ 
tion there is nothing to indicate that the corn was 
received as a purchase. If there were more data 
to act upon, the inference might be indulged, but 
there is nothing in any degree indicating that these 
figures on the receipt should be other or different 
than we find them endorsed. If we were once to 
enter the field of conjecture, we might then arrive 
at the conclusion asked of us by appellee. But we 
can only deal with evidence and its legitimate con¬ 
clusions. We are for these reasons of the opinion 
that the evidence fails to sustain the finding of the 
court, and that the judgment of the Circuit Court 
is reversed and the cause remanded.” 




In the case of Orr vs. St. Louis Union Trust Cc|., re¬ 
ported in (291 Mo. 383, 236 S. W. 642), decided by the 
Court of Appeals of Missouri in 1922, the Coui*t of 
Appeals of Missouri said: J 

“ Where a widow attempted to establish pay¬ 
ments of money by her to her deceased husband 
through letters from a foreign attorney containing 
remittances due her from the estates of deceased 
relatives, which she alleged were turned over to 
her deceased husband for investment on her ac¬ 
count, in trying to establish a trust as to a portion 
of the deceased husband’s estate, the Couj-t of 
Appeals in rendering its decision said that jvhile 
these letters tended to show the amounts of her 
inheritance from other deceased relatives, they 
were not competent to show the amount tiirned 
over by her to her deceased husband, without 
further proof tending to charge the deceased 
therewith. ’ 9 

In the case at bar, the only purpose for which the 
withdrawal slips could be properly entered in evidence 
would be to show that the defendant received njoney 
from Anastasi but not for any other reason, and not 
for any other purpose, because the withdrawal j slips 
upon their faces do not show for what purpose tl^e de¬ 
fendant received the money, and in any event thii evi¬ 
dence would be too remote, and would be immaterial 
and irrelevant because it has no bearing on the issues 
in the case. 

And in the cases of Burch vs. Dougherty (2 Cranch 
Cir. Ct. 422) and Boyd vs. Williams (2 Cranch Cif. Ct. 
525), this Honorable Court has definitely established 
the law regarding the admissibility of such evidence. 
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In the case of Heed vs. Pearson (3 N. J. Law 256) 

i 

this same question of evidence was decided by the 
highest tribunal of New Jersey, which stated that evi¬ 
dence of this nature is very dangerous and should not 
be admitted in evidence. 

No reasonable inference could be drawn from evi¬ 
dence of this type, as is said by Jones on Evidence, 
Civil Cases, third edition at page 181, section 137: 

‘ 4 Although as a rule testimony should not be ex¬ 
cluded as irrelevant on the ground that it may have 
but little weight, yet the law requires an open and 
visible connection between the principal and evi¬ 
dentiary facts and the deductions from them and 
does not permit a decision to be made on remote 
inferences. 

Xenia Bank vs. Stewart (114 U. S. 224). 

U. S. vs. Boss (92 U. S. 281). 

Durkee vs. India Insurance Co. (159 Mass. 

514). 

Thus the fact that a party was hopelessly in¬ 
solvent w’as held inadmissable on the issue whether 
he had furnished money to pay a certain note; and 
in an action for money lent, it is irrelevant that the 
defendant had money in the bank at that time. 
Burke vs. Kaley (138 Mass. 464).’* 

Accordingly, in harmony with the foregoing deci¬ 
sions and the citations from Jones on Evidence it is 
respectfully submitted that the withdrawal slips ad¬ 
mitted in evidence over the objection of the plaintiff 
were irrelevant and had no visible and open connection 
between the principal and evidentiary facts and the de¬ 
ductions from them and that such evidence cannot be 
the basis of any decision because of some remote infer¬ 
ence. There is and can be no logical connection between 
money received from a third party as evidenced by 



withdrawal slips to show by said withdrawal slipi that 
money was paid by defendant to plaintiff, or thaij pay¬ 
ment was made by the defendant to anyone foj: any 
particular purpose. It would be extremely unjust to 
admit evidence of transactions between stranger^ and 
the defendant to prove transactions between the plain¬ 
tiff and defendant. 

As stated in 21 Ruling Case Law, page 124, section 
138, it is said that as against strangers a receipt is not 
competent evidence of the payment thereby acknowl¬ 
edged but is merely a hearsay declaration of the person 
who signed it. 

In the case at bar, these withdrawal slips shewing 
the receipt of money by the defendant from one 
Anastasi, amounts to purely a simple receipt and 
therefore the said withdrawal slips being a receipt be¬ 
tween the defendant and a third party, cannot be en¬ 
tered in evidence against the plaintiff who is a com¬ 
plete stranger to the receipt. 

I 

II. Prejudicial, misleading and confusing evidence. 

Assuming for the sake of argument that the with¬ 
drawal slips might be introduced in evidence as a col¬ 
lateral fact which might have some probative ^alue 
from which a reasonable inference might be dfawn, 
yet if the evidence is of such character that it ^ould 
confuse the issue or create prejudice on the part <|>f the 
trier of the facts, or be used as a pretext for thle ad¬ 
mission of evidence in itself incompetent and prejudi¬ 
cial, then such evidence should be excluded and the ad¬ 
mission thereof constitutes reversible error. 
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Citing from 10 Rule Case Law at page 927, section 
91, it is said that: 

44 It is an established rule governing the produc¬ 
tion of evidence that the evidence offered must cor¬ 
respond with the allegations, and be confined to 
the point in issue. This rule excludes all evidence 
of collateral facts, or those which are incapable 
of affording any reasonable presumption or in¬ 
ference to the principal fact or matter in dispute; 
and the reason is * * * that such evidence 

tends to draw away the minds of the jurors from 
the point in issue and to excite prejudice and mis¬ 
lead them; and moreover the adverse party hav¬ 
ing no notice of such a course of evidence, is not 
prepared to rebut it.” 

In the case of Virtue vs. Creamery Package Co. (123 
Minn. 17 L. R. A. 1915 B at page 1195, par. 27) the 
Court of Appeals of Minnesota said: 

44 A mass of evidence was received, devoted to 
proof in much detail of the methods pursued by the 
Creamery Company in ridding itself of other com¬ 
petitors. This court will exercise great liberality 
in sustaining a trial court in its exercise of discre¬ 
tion in receiving collateral facts. Very often such 
facts are of great probative value * * *. But 
the reception of such evidence must not be carried 
to such an extent as to overshadow the real issue 
in the case, and we believe this was just the result 
accomplished here. A brief reference to these 
matters might have been permitted, within the 
discretion of the trial court, to show the situation 
of the parties, and to shed light on the contro¬ 
versies in the case. The fact that the defendant 
Creamery Package Company was a combination, 
that it pursued, generally in its business, methods 
not justified by the laws of fair competition, but 
calculated only to ruin competitors, as by bidding 
at ruinous prices when competition appeared, may 
throw some light on the probable truth of the tes- 
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timony as to the conduct of this defendant tcjward 
plaintiff; but we are convinced that the greater 
part of this collateral evidence, such as the mass 
of details as to the property of competitors taken 
over, the amount of the inventories, the price al¬ 
lowed, the details of the defendant’s methpd of 
doing business, such as the use of names 0f its 
former competitors, and keeping up a semblance 
of competition, and many other items of evidence 
still more remote, which fill the record, coulc| only 
tend to confuse the issues of the case, and 5 
have been excluded.” 

In the case of Rogers vs. Rogers reported in (114 
Alt. Rep. 270, 80 N. H. 96) decided in 1921 by the Court 
of Appeals of New Hampshire, that Court said that: 

4 4 Relevant facts should be excluded when \t ap¬ 
pears that the prejudice they would excite \^ould 
be so great as to mislead the trier; the test being 
whether the prejudice will overbalance the assist¬ 
ance of such evidence . 9 9 

In the case of Bingham Mines Co. vs. Bianco (2kfi F. 
936,159 C. C. A..208). it was held: j 

‘ 4 While collateral or irrelevant facts that fiix the 
time at which a relevant fact occurred are admis¬ 
sible in evidence so far as necessary, that rule 
cannot be employed as a pretext for the admission 
of evidence in itself incompetent and prejudicial. ’ 9 

And also in the case of Good vs. Dyer (137 Vaj 114, 
119 S. E. 277) the Court of Appeals of Virginia said 
that evidence of this type could have no probative |alue 
and was more likely to mislead than be helpful. 

And so in the case at bar, it. can readily be seen that 
the admission of this evidence completely prejudiced 
and excited the Court against the plaintiff in ejrror. 
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This is conclusively shown by the fact that on October 
25,1935, before this evidence was admitted, at the con¬ 
clusion of the argument of plaintiff’s counsel, the Trial 
Court intimated that the defendant was responsible for 
the contract but that the Court was undecided as to 
what amount to award the plaintiff for the material 
furnished (Kec. p. 22). Then after this evidence was 
admitted on November 1, 1935, over the objection of 
the plaintiff, the Trial Court based its entire decision 
and findings on this evidence alone and ruled in favor 
of the defendant on the entire case contrary to the 
Trial Court’s intimation and opinion on October 25, 
1935. There certainly can be no more glaring example 
that the Trial Court was completely confused, misled 
and prejudiced by this evidence than if the Court had 
stated in unequivocal language that it had been misled 
and confused. 

HI. Newly discovered evidence as basis for new trial. 

i 

The law is well settled that the Trial Courts have a 
wide discretionary power in granting or denying mo¬ 
tions for new trials ’which are based on newly discov¬ 
ered evidence. However when it is brought to the at¬ 
tention of the Trial Court that the moving party had 
used reasonable diligence to obtain the newly discov¬ 
ered evidence, but was unaware that such evidence ex¬ 
isted before the time of the trial, and it is further 
shown that such evidence for the first time could have 
only been reasonably known by the moving party after 
the trial of the cause and that such newly discovered 
evidence is not cumulative nor impeaching, and that the 
reception of such newly discovered evidence would 
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l 

i 
i 

! 

probably cause a different result in the trial c(f the 
case, then a new trial should be awarded. 

In the case at bar it w~as shown to the satisfaction of 
the Trial Court that this newly discovered evidence, 
evidenced by affidavits (Rec. pp. 14,15,16 and 17), was 
of such a character that it was not cumulative c r im¬ 
peaching, but consisted of admissions by the defend¬ 
ant that she had made the contract with the plaintiff 
and was obligated to pay him, therefore making such 
newly discovered evidence material and relevant to 
the cause and that such evidence would in all prob¬ 
ability result in a different verdict in a new trial, 

As has been said, the authorities are abundant Which 
state that evidence of this type warrants the granting 
of a new trial. In the case of City of Des Moines vs. 
Frisk (158 N. W. 590, 170 Iowa 702) decided in 1916, 
the Court of Appeals of Iowa said: 

“A new trial may properly be granted on hewly 
discovered evidence, consisting of admissions by 
the plaintiff that the cause of her injury w^s not 
defendant’s negligence; such evidence being 
neither impeaching nor cumulative.” 

Conclusion. 

Referring to the question of the evidence of pay¬ 
ment, which evidence is inadmissible, and where there 
has been no evidence other than that offered by the de¬ 
fendant of payment, the verdict should have been for 
the plaintiff. In the case of Rosenberger vs. Spnons 
(185 N. Y. Sup. 317), the Court said: | 

“Where it is impossible to determine from the 
record what payments were actually made by the 
defendant, there being no evidence of payment 
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aside from checks and admitted cash payments, a 
judgment dismissing the plaintiffs complaint 
must he reversed because the defendant’s general 
statements of payments have no probative value. ’ 9 

THEREFORE, it is respectfully submitted that the 
Trial Court erred in admitting in evidence the with¬ 
drawal slips of a stranger to prove payment by the 
defendant to the plaintiff, and the Court further erred 
in deiiying the plaintiff’s motion for a new trial, and 
the plaintiff in error respectfully requests that this 
cause be reversed and remanded for a new trial. 

Respectfully submitted, 

HARRY H. BETTELMAN, 
Attorney for Plaintiff in Error . 




